IN THE SUPREME COURT OF PENNSYLVANIA

EASTERN DISTRICT

No. 485 Capital Appeal Division

RECEIVED

JUN T - 2007
SUPREME CUURT

EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA,

VS.

Appellee,

MUMIA ABU-JAMAL,

Appellant.

BRIEF FOR APPELLANT

Appeal from Order of the Court of Common Pleas, First Judicial District, Phila-
delphia County, Criminal Section, Denying Petition Under the Post Conviction
Relief Act, at Nos. 8201-1357-59, January Term 2005

ROBERT R. BRYAN

Law Offices of Robert R. Bryan

2088 Union Street, Suite 4

San Francisco, California 94123-4124

Telephone:  (415) 292-2400
Fax: (415) 292-4878
E-Mail: BryanlawSF@aol.com

Lead counsel for Appellant,
Mumia Abu-Jamal

JUDITH L. RITTER, Pa. Bar. No. 73429
Widener University School of Law

P.O. Box 7474

4601 Concord Pike

Wilmington, Delaware 19801

Telephone:  (302) 477-2121
Fax: 302-477-2227
E-Mail: JLRitter@widener.edu

Associate counsel for Appellant,
Mumia Abu-Jamal

PAUL GEORGE, Pa. Bar No. 25722
McKinney and George

239 S. Camac Street

Philadelphia, Pennsylvania 19107

Telephone:  (215) 735-0598
Fax: (215) 735-0599
E-Mail:

pgeorge@mckinneyandgeorge.com

Local counsel for Appellant,
Mumia Abu-Jamal



TABLE OF CONTENTS

TABLE OF CONTENTS ... .. eeeeeeee e e I
TABLE OF AUTHORITY .......o0uitneeee et e i
STATEMENT OF JURISDICTION ... ..............c.0iiieiiieeee e 1

S R MR A DA RONSPRESENTED . ... 2
STATEMENT OF CASE ... ..o\ teee e 3
SUMMARY OF ARGUMENT ..............c0iuiiieai e 8
ARGUMENT .. ... ..ot 9

L NEWLY DISCOVERED EVIDENCE SHOWS THAT THE STATE
MANIPULATED A PURPORTED EYEWITNESS TO FALSELY
IDENTIFY APPELLANT AS THE SHOOTER, IN VIOLATION OF
HIS RIGHTS UNDER THE FIFTH, SIXTH EIGHTH, AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION AND ARTICLE ONE, SECTION 9 OF THE
PENNSYLVANIA CONSTITUTION .. ... .. i 8

II. NEWLY DISCOVERED EVIDENCE SHOWS THAT THE
APPELILANT WAS FOUND GUILTY AND SENTENCED TO
DEATH THROUGH THE USE OF A FABRICATED
CONEFESSION IN VIOLATION OF HIS RIGHTS UNDER THE
FIFTH, SIXTH EIGHTH, AND FOURTEENTH AMENDMENTS
TO THE UNITED STATES CONSTITUTION AND ARTICLE
ONE, SECTION 9 OF THE PENNSYLVANIA CONSTITUTION .......... 10

. THE LOWER COURT ERRED IN DISMISSING THE PCRA
PETITION AS UNTIMELY, FOR THE CLAIMS THEREIN FALL
WITHIN THE AFTER-DISCOVERED AND GOVERNMENTAL-
INTERFERENCE EXCEPTIONS OF 42 PA.C.S. § 9545(B)(1)()-Gi) ....... 11

CONCLUSION .. i e i et et e et et et 21



TABLE OF AUTHORITIES
FEDERAL CASES

Abu-Jamal v. Horn, 2001 WL 1609690 (E.D. Pa. 2001) .......ccocevrreniicniincrcrenriceeeneeeessieneaens 4

Abu-Jamal v Pennsylvania, 498 U.S. 881, reh g den'd, 498 U.S. 993 501 U.S. 1214 (1991) ... 3

Alcorta v. Texas, 355 U.S. 28 (1957) eeeceeeeectteeectereeeceeeceerve e e etreesanesesseesessssssesssssnsssnnns 17
Brady v. Maryland, 373 U.S. 83 (1963) ...coooiivimiiiiniininictnicncte st cae s 57,12
Chambers v. Mississippi, 410 U.S. 284 (1973) .c.ocviriiiiicccncte ettt 20
Green v. Georgia, 442 U.S. 95 (1979) et eerctteeeecneee s e s ces e s ss s e ssns e seseenesenssseens 20
Mooney v. Holohan, 294 U.S. 103 (1935) ittt eeer e sssseseesse s essnsesssaesanees 17
Napue v. IIlinois, 360 U.S. 264 (1959) ittt ceete e sre s s ssasesaeens 17
United States v. Bagley, 473 U.S. 667 (1985) e s 8,9,11,16
}Jnited States v. Boyd, 55 F.3d 239 (7th Cir. 1995) ....cociimiireireeccre s see s e sse e 10
United States v. Herron and Goiffre, CR 85—00052, US Dist. Ct. ED. Pa ..o 19
STATE CASES

Commonwealth v. Abu-Jamal, 521 Pa. 188 (1989), reh’g den'd, 524 Pa. 106 (1990) ................ 3
Commonwealth v Abu-Jamal, 30 Phila 1, 1995 Phila Cty Rptr LEXIS 38 (1995) ....cccccceeueuenuee. 4
Commonwealth v. Abu-Jamal, 574 Pa. 724 (2003), cert denied,

124'S. Ct. 2173 (2004) ettt ettt st sae et e s e be s s e et entesasesseanrsensens 5
Commonwealth v. Breakiron, 781 A.2d 94 (Pa. 2001) .....ooieeimiiiiieeiieeieeteeeeeeeceeveeseaeaseeeseassnne 12
Commonwealth v. Bryant, 780 A.2d 646 (Pa. 2001) .....c.ccceoieirieeeereieteeeceeeree e eeeseeveeeeeesaes 1
Commonwealth v. Johnson, 863 A.2d 423 (Pa. 2004) ....coeeeerieeeeeeeeeeeeeeeeeeeere e 3,7,15,16
Commonwealth v. Lark, 746 A.2d 585 (Pa. 2000) ......ccccoovirnrvirvirreenrcrecerecte e revenas 13,14
Commonwealth v Mumia Abu-Jamal (Pa 1998) 720 A.2A 79 ...eeeeoeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeneeas 4
Commonwealth v. Sherard, 394 A.2d 971 (Pa. 1978) ....ooveeeiicceeeeteeeeeeeeeeeeee e e e eeevaessnaeanas 1

ii



Commonwealth v. Strong, 761 A.2d 1167 (Pa. 2000) .......c.ccceevivenininenieicteccee e 1

Commonwealth v. Williams, 640 A.2d 1251 (1994) ...c.oomimiretecct e 18
Rudisill v. Cordes, 5 A.2d 217 (1939) .ottt ettt s sb s 18
FEDERAL STATUTES

In re Suspension of the Capital Unitary Review Act and Related Sections of Act No. 1995-32
(SSI) ettt et e sae b e At s e e st e aa et e et e R et e s serearense e sentes 1
STATUTES
42 PA.C.S. § 9545(D)(1)(A)-(I1) wererevrererrerrrceruieenreesincsensesereesereesseesetssaessessesenssessessessases 2,11,12
42 Pa. C.S. § 9546(A) ..ooveeereieieereteineie ettt ettt ettt et e st e saa e 1
42 Pa. C.S. § 9541 €7 SEQ  -eecrieerieneieriiiticrictte ittt ettt s et ae s b e s e e e nae s ne e e e anaae 3
42 Pa. C.S. § 9540(A) eeeoreeeeeciiirieiecestt ettt st sttt st e e s e aan 15
42 Pa.C.S.A. 9545 (D)(2)  cercerireeeeeicentetete ettt e e st st st et e s e st st a et ssenn e e aenennen 13
Pa RAP. § 121 oooorvrereernvnnennneneereesseesssssssssssssssssssssss s s ss e 1
Pa. R. G P. § 909 .ooooeooeveseseeesssesssssesesssesssesssess oo soeesosssess s seeessresses s sere 1
Pa. R. CHim. P. 909 ...ttt ettt et st este e b s st e s saeba b et et a s e e e s s enas s sesbenaes 3
Pa. Rules of EvIidence 804(D)(3) ..oovecvreireoieeeeeieeeeeeeceseee e eeevteseat e e sesteeseeseeaseeesesssnesesssneesssnns 17
Rules of Criminal Procedure, No. 22 Crim. Proc. Rules, DOCKEt NO. 2 .cevvoeeeeeeeeeeeeeeeereeeeeennns 1

iii



STATEMENT OF JURISDICTION

This is the appeal of a capital post-conviction (PCRA) case. The lower court dismissed Ap-
pellant’s petition without a hearing pursuant to Pa. R. Crim. P. § 909 B(2)(b). This Court has
jurisdiction pursuant to 42 Pa. C.S. § 9546(d). It provides in relevant part:

Review of order is death penalty cases — A final order under this subchapter is a case

in which the death penalty has been imposed shall be directly appealable only to the

Supreme Court pursuant to its rules.

Id.

Further, this Court has jurisdiction pursuant to Commonwealth v. Bryant, 780 A.2d 646 (Pa.

2001); In re Suspension of the Capital Unitary Review Act and Related Sections of Act No. 1995-32

(SSI); and Amendment of Chapter 1500, Rules of Criminal Procedure, No. 22 Crim. Proc. Rules,

Docket No. 2, Aug. 11, 1997.

SCOPE AND STANDARD OF REVIEW
This Court reviews whether the ruling of the PCRA court is supported by the record and free
of legal error. Commonwealth v. Strong, 761 A.2d 1167, 1170 n.3 (Pa. 2000). Appellant submits
that the lower court did not fully and fairly resolve the claims raised. Consequently, a remand for
fair adjudication is appropriate unless this Court grants relief. In this regard the standard of review
is whether Appellant has presented issues of fact which, when proven, would entitle him to relief.

Commonwealth v. Sherard, 394 A.2d 971 (Pa. 1978).

ORDERS IN QUESTION
The court below entered an order denying Appellant’s PCRA petition. Order, June 17, 2005.
An opinion was earlier rendered announcing the court’s intention to dismiss the petition. Memoran-

dum and Order, May 27, 2005. Copies of the orders are attached hereto.



STATEMENT OF QUESTIONS PRESENTED

1. Whether the lower court improperly dismissed Appellant’s PCRA petition without a
hearing where Appellant’s petition contained newly discovered evidence that, if credible, entitle him
to a new trial because it establishes that the state manipulated a purported eyewitness to falsely iden-
tify Appellant as the shooter, in violation of his rights under the Fifth, Sixth, Eighth, and Fourteenth
Amendments to the United States Constitution and Article One, Section 9 of the Pennsylvania Consti-
tution.

2. Whether the lower court improperly dismissed Appellant’s PCRA petition without a
hearing where Appellant’s petition contained newly discovered evidence that, if credible, entitle him
to a new trial because it establishes that he was found guilty and sentenced to death through the
prosecutorial use of a fabricated confession, in violation of the Fifth, Eighth and Fourteenth Amend-
ments to the United States Constitution and Article One, Section 9 of the Pennsylvania Constitution.

3. Whether Appellant’s PCRA petition was timely filed pursuant to 42 Pa.C.S.A. sec.
9545(b)(1)(1),(i1), because the facts upon which the PCRA claims are predicated were unknown to
him and could not have been ascertained by the exercise of due diligence and because of govemn-

mental interference.



STATEMENT OF CASE

Based upon newly discovered evidence of prosecutorial and police fraud resulting in the
conviction and death judgment rendered against Appellant, a PCRA petition was filed in the Court
of Common Pleas. See Petition for Habeas Corpus Relief Pursuant To Article I, Section 14 of the
Pennsylvania Constitution, and for Statutory Post-Conviction Relief Under the Post-Conviction Re-
lief Act, 42 Pa. C.S. § 9541 et seq, Dec. 8, 2003 [hereinafter Petition for Habeas Corpus] . The new
evidence undermined the fairness of the 1982 trial. The Commonwealth then sought dismissal of
the petition as untimely, see Appellee’s Motion to Dismiss Untimely Third PCRA Petition, to
which Appellant responded. See Appellant’s Reply to Motion To Dismiss, Feb. 13, 2004.

Counsel were subsequently advised by the lower court that a hearing would be held on Feb-
ruary 11, 2005. Order, Dec. 16, 2004. The lower court then canceled the hearing based upon its
belief that this Court’s then recent holding in Commonwealth v. Johnson, 863 A.2d 423 (Pa. 2004)
precluded the lower court’s exercise of jurisdiction over this matter. See Order, Jan. 5, 2005. Thus
Appellant was denied an opportunity to present witnesses or even argue his right to a hearing.

Following briefing on both the relevance of Commonwealth v. Johnson and on the lower
court’s notification of its intention to dismiss the petition, the petition was dismissed, without hear-
ing or oral argument, pursuant to Pa. R. Crim. P. 909 B(2)(b). See Order, June 17, 2005.

A brief overview of the case history might be helpful to the Court. Appellant is on death
row in the State Correctional Institution at Greene. He was arrested on December 9, 1981 for the
killing of Daniel Faulkner, a police officer. Following the trial, he was sentenced to death on May
23, 1983. The direct appeal was denied by this Court. Commonwealth v. Abu-Jamal, 521 Pa. 188,
(1989), reh’'g den'd, 524 Pa 106 (1990). A petition for writ of certiorari was denied by the United
States Supreme Court. Abu-Jamal v Pennsylvania, 498 U.S. 881, reh g den'd, 498 US 993 (1990),
501 U.S. 1214 (1991). On June 1, 1995, Governor Thomas Ridge signed a warrant, scheduling Ap-
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pellant’s execution for August 17, 1995.

A petition under the Pennsylvania Post-Conviction Relief Act was filed on June 5, 1995. The
matter was referred to the original trial judge, Hon. Albert Sabo. He denied Appellant's motion for
recusal which was based upon a claim of bias. On July 14, 1995, the court denied Appellant's mo-
tion for discovery, summarily quashed over two-dozen subpoenas, and declined to rule on his
motion for stay of execution on the ground that the evidentiary hearing could conceivably be con-
cluded in sufficient time to carry out the execution. Judge Sabo rebuffed all efforts by Appellant to
secure more time to prepare for the evidentiary hearing which had been set for July 12, 1995. Ap-
pellant filed an emergency interlocutory petition for relief with the Pennsylvania Supreme Court,
arguing that the judge had abused his discretion in imposing an unrealistic hearing schedule. This
Court agreed and granted more time, setting the hearing for July 26, 1995.

Following an evidentiary hearing held July 26 - August 15, 1995, and related proceedings,
the petition was denied on September 15, 1996. Pennsylvania v Abu-Jamal, 30 Phila 1, 1995 Phila
Cty Rptr LEXIS 38 (1995). Appellant appealed the denial of post-conviction relief to this Court.
This Court affirmed the denial of the petition for post-conviction relief. Commonwealth v Mumia
Abu-Jamal (Pa 1998) 720 A.2d 79. A Petition for Certiorari to the Supreme Court of the United
States was denied on October 4, 1999.

Thereafter a federal habeas corpus petition was filed on behalf of Appellant in the United
States District Court for the Eastern District of Pennsylvania. Pet. for Writ of Habeas Corpus, Oct.
15, 1999, Abu-Jamal v Horn, et al, E.D. Pa. Oct. 15, 1999) No. 99-5089. The writ was granted with
regard to the death sentence, but denied with regard to the conviction itself. See Abu-Jamal v. Horn,
2001 WL 1609690 (E.D. Pa. 2001). Cross-appeals were filed, briefed and argued on May 17, 2007.

On July 3, 2001, Appellant filed in the Court of Common Pleas a petition for post-conviction
relief. The court denied the petition without a hearing on December 11, 2001. On February 20,
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2002, a Supplemental Opinion was issued. The decision was appealed. This Court affirmed the
lower court's denial of relief. Commonwealth v. Abu-Jamal, 574 Pa. 724 (2003), cert denied 124
S.Ct. 2173 (2004).

The instant petition was filed on December 8, 2003. It proffered newly discovered evidence
in the form of two declarations. One, from Yvette Williams, indicated that Cynthia White, a key
eye-witness for the prosecution at Appellant’s 1983 trial, admitted to Ms. Williams that she testified
falsely at Appellant’s trial. See Declaration of Yvette Williams. Moreover, Ms. White, who is now
deceased, indicated that she committed perjury because of threats she received from law enforce-
ment officers. See id. According to the Williams declaration, Cynthia White, who was a prostitute
with several criminal matters pending against her at the time of Appellant’s trial, said that police
officers threatened to seek maximum penalties in her pending cases if she did not testify that she
saw Appellant shoot Daniel Faulkner. See id. at 1-2. White also told
Williams that she received money from police. See id. at 2. In the instant petition, Appellant
claimed that the newly discovered evidence contained in the Williams declaration established
grounds for a new trial because it demonstrated that the Commonwealth’s chief eyewitness testified
falsely and it was the Commonwealth’s agents who procured the false testimony. Under these cir-
cumstances, the Commonwealth is charged with notice of the acts undertaken to get White to testify
falsely and violated its obligation to disclose this information pursuant to Brady v. Maryland, 373
U.S. 83 (1963). Had this information been disclosed prior to or at the time of Appellant’s trial, there
is a reasonable probability that the outcome of the trial would have been different.

The second declaration was from Kenneth Pate. His step-sister, Priscilla Durham, was a
witness for the Commonwealth at Appellant’s trial. Durham was the only civilian to testify that she
heard Appellant confess to killing Officer Faulkner while Appellant was being treated for a gunshot
room in a hospital emergency room. According to Pate’s declaration, after the trial Durham admit-
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ted to him that she had lied. Durham told Pate that she did not hear any confession, but testified that
she did because of pressure exerted upon her by the police who brought Appellant, in custody, to the
emergency room. Just as with the evidence contained in the Declaration of Yvette Williams, Ken-
neth Pate’s declaration provides grounds to support a claim that false evidence was presented at trial

and that the Commonwealth withheld exculpatory evidence.



SUMMARY OF ARGUMENT

Two claims based upon newly discovered evidence were presented in the PCRA petition.
See Petition for Habeas Corpus. The new facts establish that the prosecution of Appellant was a
product of fraud and false evidence deliberately orchestrated by members of the Philadelphia Police
Department. Consequently, he was deprived of the rights guaranteed under the Fifth, Sixth and
Fourteenth Amendments to the United States Constitution and Article One, Section 9 of the Penn-
sylvania Constitution.

The dismissal of the petition by the Court of Common Pleas was based upon erroneous
premises. First, it is incorrect that the newly discovered evidence in the pending petition “does little
more than reiterate claims Appellant made in his first two PCRA petitions.” Memorandum and Or-
der, supra, at 14. The new evidence concerning both witnesses is not merely impeaching in nature.
Rather, it concerns exculpatory evidence that was deliberately withheld by the prosecution in viola-
tion of well-established principles enunciated in Brady v. Maryland, 373 U.S. 83, 87 (1963). The
police pressured the two people referenced in the petition to give false testimony at trial, then con-
cealed that crucial information from Appellant. This newly discovered evidence is offered not
simply to impeach the credibility of the prosecution’s trial witnesses, but to also establish a Brady
claim.

Secondly, contrary to the lower court’s conclusion, Commonwealth v. Johnson, 863 A.2d
423 (Pa. 2004), does not apply to the case of Appellant since newly discovered facts are before the
court, not just a “newly willing source for previously known facts.” Memorandum and Order, su-
pra, at 14. Appellant was unaware of the newly discovered evidence regarding the false testimony
of Priscilla Durham until two years ago and no previous claim has asserted the facts contained in her
affidavit. Likewise, the newly discovered evidence regarding Cynthia White was not set forth in
earlier petitions or at trial since the new facts were unknown. Finally, the new facts are neither mere
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impeachment nor are they inadmissible hearsay.
ARGUMENT

I NEWLY DISCOVERED EVIDENCE SHOWS THAT THE STATE MANIPULATED

A PURPORTED EYEWITNESS TO FALSELY IDENTIFY APPELLANT AS THE

SHOOTER, IN VIOLATION OF HIS RIGHTS UNDER THE FIFTH, SIXTH

EIGHTH, AND FOURTEENTH AMENDMENTS TO THE UNITED STATES CON-

STITUTION AND ARTICLE ONE, SECTION 9 OF THE PENNSYLVANIA

CONSTITUTION

Appellant was deprived of his right to a fair and reliable determination of guilt and penalty,
as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitu-
tion, and Article One, Section 9 of the Pennsylvania Constitution because the state's most important
identification witness, Cynthia White, was coaxed and coerced into providing false testimony impli-
cating him. Her testimony was critical to the prosecution. If the jury had heard testimony that
White’s testimony was the result of threats and favors, there is a reasonable probability that the re-
sult of the trial would have been different. See United States v. Bagley, 473 U.S. 667, 678-79 (1985)
(holding that exculpatory evidence is material when, “there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the proceeding would have been different”).

Newly discovered evidence from Yvette Williams establishes that White lied at Appellant's
trial by falsely testifying that she observed him shoot police officer Daniel Faulkner. See Declara-
tion of Yvette Williams at 2. In fact, she did not see the shooting. See id. Ms. Williams' affidavit
also establishes that it was the police who caused Ms. White to falsely testify through the use of a
combination of threats and bribery that included supplying illegal drugs and drug paraphernalia to
her in jail for the purpose of inducing that testimony. See id. at 2-3.

In her declaration, Williams explained:

6. When Lucky [Cynthia White] told me she didn't see who shot Officer
Faulkner, I asked her why she was "lying on that man" (Mumia Abu-Jamal). She
told me it was because for the police and vice threatened her life. Additionally, the

police were giving her money for tricks. "The way she talked, we were talking "G's"
8.



($1,000.00). She also said she was terrified of what the police would do to her if she
didn't say that Mumia shot Officer Faulkner. According to Lucky, the police told her
they would consolidate all her cases and send her "up" (Muncy), a women's prison,
for a long time if she didn't testify to what they told her to say. Lucky told me she
had a lot of open cases and out-of-state warrants and was scared of going to Muncy.
She was scared that her pimp “would get pissed off’at all the money he was losing
when she was locked up, and off the street. She was afraid that when she got out he
would beat her up or kill her.

7. Lucky was worried the police would kill her if she didn’t say what
they wanted. She was scared of what the MOVE people would do to her after she
testified against Mumia; but MOVE never threatened Lucky while incarcerated. She
was scared when she told me all of this plus she was crying and shaking. Whenever
she talked about testifying against Mumia Abu-Jamal, and how the police were mak-
ing her lie, she was nervous and very excited and I could tell how scared she was
from the way she was talking and crying.

8. Lucky told me that what really happened that night was that she was
“on the stroll" (looking for and serving customers) in the area of 13th and Locust
when Officer Faulkner got shot, but she definitely did not see who did it. She also
told me that she had a drug habit and was high on drugs when it happened. She tried
to run away after the shooting, but the cops grabbed her and wouldn't let her go.
They took her in the car first and told her that she saw Mumia shoot Officer Faulk-
ner.

Declaration of Yvette Williams, Jan. 28, 2002 at 2-3.

The declaration of Ms. Williams does not merely provide direct contradiction of the prosecu-
tion's key witness at trial, but it also materially undermines the integrity of the entire original
investigation and case against Appellant. The fact that the prosecution witness testified falsely as a
result of police inducement taints all of the evidence upon which the Commonwealth relied at the
original trial. This type of proof would not only have been strong impeachment of White’s testi-
mony, but there is a reasonable probability that such evidence would create doubt about the motives
and trustworthiness of law enforcement personnel involved in this case. See Bagley 473 U.S. at
678-79. The subornation of perjury from Cynthia White results in the inescapable conclusion that
the original investigating officers may have caused other witnesses to lie, that exculpatory and im-
peachment evidence was suppressed and that other evidence may have been fabricated as well.
Evidence that Cynthia White was coerced into lying would have far more significance than simply

canceling out her testimony. It would raise a host of questions regarding why investigating police
9.



felt the need to improperly fabricate evidence. See e.g. United States v. Boyd, 55 F.3d 239, 246 7"
Cir. 1995) (emphasizing the significance of the failure to disclose special treatment given to wit-
nesses by federal agents by stating, “might not the prosecution’s case have collapsed entirely had the

truth come out about the behavior and the treatment of these witnesses?”).

IL. NEWLY DISCOVERED EVIDENCE SHOWS THAT THE APPELLANT WAS
FOUND GUILTY AND SENTENCED TO DEATH THROUGH THE USE OF A
FABRICATED CONFESSION IN VIOLATION OF HIS RIGHTS UNDER THE
FIFTH, SIXTH EIGHTH, AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION AND ARTICLE ONE, SECTION 9 OF THE PENNSYL-
VANIA CONSTITUTION
Appellant was deprived of his right to a fair and reliable determination of guilt and penalty,

as guaranteed by the Fifth, Eighth and Fourteenth Amendments, because of the state's reliance on a

fabricated confession and by its thwarting of defense efforts to expose that fabrication.

Newly discovered evidence has established that Priscilla Durham, a hospital security guard
who testified at trial to hearing Appellant confess, has since admitted to concocting the story. See
Declaration of Kenneth Pate para. 7 & 8. She admitted to Kenneth Pate that in fact she never heard
Appellant make any incriminating statements. Pate asserts in his declaration that:

2. Sometime around the end of 1983 or the beginning of 1984 I had a

telephone conversation with Priscilla Durham in which the subject of Mumia Abu-
Jamal came up.

4, Priscilla began to complain about the way she was treated on the job,
about her back hurting, and them “treating her like that' after all she did for them they
laid her off.

5. Then Priscilla started talking about Mumia Abu-Jamal. She said that

when the police brought him in that night she was working at the hospital. Mumia
was all bloody and the police were interfering with his treatment, saying
"let him die."

6. Priscilla said that the police told her that she was part of the "brother-
' 10.



hood" of police since she was a security guard and that she had to stick with them
and say that she heard Mumia say that he killed the police officer, when they brought
Mumia in on a stretcher.

7. I asked Priscilla: "Did you hear him say that?" Priscilla said: “All I
heard him say was ‘Get off me, get off me, they're trying to kill me."'

8. Priscilla also said there was a lot of chaos and confusion going on
when the police brought Mumia in and when they were talking to her.

Declaration of Kenneth Pate, Apr. 18, 2003.

Priscilla Durham was the only civilian to testify at trial that Appellant admitted the shooting.
Police Officer Gary Bell also testified that he heard Appellant confess. However, the jury had to
have put a great amount of weight on Bell’s testimony after hearing a civilian private security guard,
with ostensibly no bias against Appellant, corroborate Bell’s account. There is a reasonable prob-
ability that if the jury was informed that Durham was pressured by police into falsely testifying
about a confession, it would have disregarded the alleged confession. Without proof of a confes-
sion, extremely powerful evidence, there is a reasonable probability that the verdict would have
been different. See United States v. Bagley, 473 U.S. 667, 678-79 (1985). Moreover, for the rea-
sons stated above with regard to witness Cynthia White, disclosure of the pressure placed upon
Durham to claim she heard the confession, would likewise create a reasonable probability that the
other witnesses and evidence presented would be viewed by the jury with skepticism.

III. THE LOWER COURT ERRED IN DISMISSING THE PCRA PETITION AS UN-
TIMELY, FOR THE CLAIMS THEREIN FALL WITHIN THE AFTER-
DISCOVERED AND GOVERNMENTAL-INTERFERENCE EXCEPTIONS OF
42 PA.C.S. § 9545(B)(1)(i)-(ii).

The PCRA petition, while filed more than one year after Appellant’s conviction be-

came final, contains claims that fall within two of the exceptions to the statutory time bar. They

involve both governmental interference and newly discovered evidence that could not have been
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discovered through the exercise of due diligence.! Both claims allege violations of recognized con-
stitutional rights under Amendments Five, Six, Eight and Fourteen of the United States Constitution
and Article One, Section 9 of the Pennsylvania Constitution. Both claims allege the prosecutorial
suppression of exculpatory material evidence and the presentation of false evidence in contravention
of the right to a fair trial and due process of law guaranteed by the Constitution and Brady v. Mary-
land, 373 U.S. 83, 87 (1963). Appellant’s petition contained timely, colorable claims for relief
under the Post-Conviction Relief Act and it was error for the lower court to dismiss the petition and
deny Appellant a hearing.

The newly discovered facts allege that government agents were involved in obtaining false,
material testimony at Appellant’s trial. The declaration of Yvette Williams states that Cynthia
White told her that she lied on the stand because she was afraid of reprisals from the police if she
refused to do so. The declaration of Kenneth Pate states that Priscilla Durham lied on the stand be-
cause she was pressured by the police. The witnesses’ fears, created by agents of the
Commonwealth not only explain the false testimony, but, also explain why these witnesses didn’t
come forward sooner than they did. If the alleged events occurred, the prosecutor in Appellant’s
trial had an obligation to disclose these threats and efforts to suborn perjury. See Brady v. Mary-
land, 373 U.S. 83, 87 (1963). The failure to disclose constitutes “interference by government
officials” within the meaning of section 9545(b)(1)(i). See Commonwealth v. Breakiron, 781 A.2d

94, 98 (Pa. 2001) (holding that 9545(b)(1)(i) can be satisfied if appellant establishes a meritorious

! The statute provides exceptions for, inter alia,

@ the failure to raise the claim previously was the result of interference by gov-
ernment officials with the presentation of the claim in violation of the
Constitution or laws of this Commonwealth or the Constitution or laws of the
United States;

(i)  the facts upon which the claim is predicated were unknown to the Appellant
and could not have been ascertained by the exercise of due diligence . . .

42 Pa.C.S. § 9545(b)(1)(i)-(ii).
12.



Brady claim).

Secondly, the newly discovered evidence could not have previously been obtained by Appel-
lant in the exercise of due diligence because its discovery was wholly dependent upon two unknown
witnesses coming forward. Yvette Williams executed a declaration on January 28, 2002. At that
time the denial of Appellant’s second PCRA petition was pending review by this Court.? Appellant
sought permission from this Court to file the current PCRA petition while review of the previous
petition was pending before this Court. See Appellant’s Motion for Remand To Take Testimony of
Yvette Williams, No. 364 CAP, Feb. 14, 2002. Filed with the motion was the Declaration of Yvette
Williams, supra. The Commonwealth successfully blocked Appellant’s efforts to return to the
lower court in order to address the new evidence and the motion for remand was denied. Order,
Mar. 28, 2002. Later when the Pate information was discovered, that also was filed along with a
second remand motion. See Appellant Mumia Abu-Jamal’s Application for Relief Under Appellate
Rule 123 and Motion for Remand To Take Testimony From Kenneth Pate, Apr. 24, 2003. That
included the Declaration of Kenneth Pate. Once more, Appellant was unsuccessful in having the
new evidence heard.

At the time of the denial of Appellant’s two remand motions, his appeal of the denial of his
second PCRA petition was still pending in this Court. Because of this, Appellant was prohibited
from filing a new PCRA petition in the Court of Common Pleas. See Commonwealth v. Lark, 746
A.2d 585, 588 (Pa. 2000). Appellant filed the instant petition within 60 days of this Court’s order
denying his pending appeal.’ The lower court agreed with Appellant that this was proper and did
not mean that the petition was untimely:

In Commonwealth v. Lark, 746 A.2d 585, 588 (Pa. 2000),\the Pennsylvania

? The previous PCRA petition was denied December 11, 2001. Thereafter the matter was appealed to this Court. See
Notice of Appeal, Jan. 9, 2002.

* The statute provides that any petition invoking the newly discovered evidence exception must be filed within 60 days
of the date the claim could have been presented. 42 Pa.C.S.A. 9545 (b)(2).
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Supreme court held that a PCRA Court does not have jurisdiction to entertain addi-

tional post-conviction claims while its decision in a prior PCRA proceeding in the

same case is on appeal. On this basis, [the] PCRA Count finds that Petitioner had 60

days from October 8, 2003 to raise new claims. Because Petitioner filed this petition

on December 8, 2003, it is not untimely for the reason asserted by the Common-

wealth.

Memorandum and Order, supra, at 11.

Nevertheless, the lower court dismissed the petition finding it did not qualify as after-

discovered evidence under the PCRA. The court offered several bases for its conclusion. They will

be discussed individually.

Commonwealth v. Johnson

The lower court was wrong when it concluded that Commonwealth v. Johnson, 863 A.2d
423 (Pa. 2004), precluded its exercise of jurisdiction over Appellant’s petition. See Memorandum
and Order, supra, at 14. In Johnson the court dismissed a second PCRA petition as untimely pursu-
ant to 42 Pa. C.S. § 9546(d). It was determined that neither the "governmental interference"
exception under sec. 9545(b)(1)(i), nor the "newly-discovered evidence" exception of sec.
9545(b)(1)(ii), applied in the case because the proffered evidence in that case failed to establish a
violation under Brady v. Maryland. See Johnson, 863 A.2d at 427, With regard to each new piece
of evidence, the court found that the appellant either had prior knowledge of the information alleg-
edly withheld by the government, or he failed to show that he could not have obtained it from other
sources or by exercising reasonable diligence. See id.

The claim in Johnson was solely based on the information included in an affidavit of a
prosecution witness, George Robles, which tended to show that Robles was a drug dealer who col-
luded with the police. Appellant claimed that the Commonwealth withheld the impeachment

evidence found in the affidavit in violation of Brady. T